INTRODUCTION
Does copyright law protect graffiti? This is a question of growing importance in today's art scene. Books, CD's, t-shirts and other items featuring graffiti images are often released without permission from the original graffiti artists. For a recent example, take the graffiti exhibition mounted in a Buenos Aires art gallery by Peruvian artist José Carlos Martinat. Martinat's exhibition consisted of appropriated pieces of graffiti that he had carefully removed, without permission, from the walls of private properties in Buenos Aires. Martinat also offered these pieces for sale. Local graffiti artists reacted furiously to this exhibition and collectively destroyed all of their graffiti pieces in situ during the gallery's opening night. Examples like this lead us to wonder if graffiti artists could receive any protection under copyright law. 1 At least some pieces of graffiti are suitable for copyright protection, insofar as they are original works, fixed in a tangible medium of expression. Still, why should we protect expressions created by an illegal act (painting a third party's property without her permission)? Should the law help graffiti artists to benefit from their transgressions? Moreover, if the primary purpose of copyright is to incentivize the creation of valuable creative works, should we protect and promote illegal art?
Following an overview of recent cases concerning graffiti in Section I of this Article, Section II will argue that when graffiti complies with the minimum requirements for copyright protection (an original work, fixed in a tangible medium of expression), it should be protected under copyright law despite its illegality. As will be explained in Section III, this is because copyright should be neutral towards works created by illegal means. Because copyright should only be concerned with the immaterial work, the artist's material transgressions should not exclude the work from copyright protection. Section III will also show that copyright protection for graffiti may be justified even under the incentive-based scheme of the U.S. Copyright Act. Illegal graffiti pieces are creative works of Street art, moreover, is often purely artistic: by this I mean that, unlike spray-paint graffiti, street art is an aesthetic work that the general public is able to interpret and with which the public can connect. 7 "Letters used to dominate but today the culture has expanded: new forms are explored, and characters, symbols and abstractions have begun to proliferate." Id. at 7. 9 DANYSZ, supra note 4, at 18. 10 Id. at 19.
Street art

11
Stencil graffiti combines elements from spray-paint graffiti and from street art. Stencil artists carefully prepare stencil blueprints on hand-made sheets, which they then place on a surface and cover with spray paint. Stencil graffiti works are the easiest and quickest pieces to replicate.
12 Like spray-paint graffiti, stencil art is created with spray-paint, and like street art, stencil art is generally artistic. 12 Even when replicated, it could be argued that there is uniqueness to each piece, despite the stencil mechanism. Stencil is an artisanal painting method, not a mechanical one. Graffiti pieces increasingly attract the attention of numerous collectors, gallery owners, publishers, filmmakers, and journalists. Pieces from famous graffiti artists have sold for hundreds of thousands of dollars in the art market.
Stencil
14 Graffiti pieces have even been given as diplomatic gifts. 15 Galleries are seeing record attendance at exhibitions of graffiti works, 16 and publishers have generated a boom of photographic books on graffiti and street art. 17 As graffiti has grown in popularity, several conflicts have highlighted issues regarding the rights graffiti artists have with respect to their work.
The first group of examples involve the unauthorized reproduction of graffiti through other means of expression, such as books, clothing, film, and TV advertisements. For example, photographer and graffiti aficionado Peter Rosenstein published the book, Tattooed Walls, 18 which displays over one hundred pictures of New York City murals. Rosenstein had accumulated these photographs over the course of a decade; he then compiled and published these images without 14 Recently, for example, Stephan Keszler's Gallery in the Hamptons has had street art works appraised for $200,000. Anny Shaw Painted"], http://www.dailymail.co.uk/news/article-508290/Wall-painted-Banksy-sells-200-000--newowner-fork-brick-canvas.html. In the film EXIT THROUGH THE GIFT SHOP (Paranoid Pictures 2010), the narrator mentions, "Now, no serious contemporary art collection would be complete without a Banksy." 15 See David Cameron Presents Barack Obama with Graffiti Art, BBC NEWS (July 21, 2010, 5:25 AM), http://www.bbc.co.uk/news/uk-politics-10710074. 16 permission from the graffiti artists whose works were featured. Soon after publication, a dozen artists who created some of the book's murals-including the group Tats Cru-sought a settlement from Rosenstein. 19 Rosenstein explained that he did not ask for permission because "the murals were in public spaces," 20 and because he thought the publication "was covered under fair use provisions." 21 However, US copyright law does not support these arguments, as we shall see below.
22 Eventually, a settlement was reached and the book was quickly taken out of the publisher's catalogue. 23 Another example of a book that reproduced graffiti without permission is Tony Hawk's Pro Skater 2 Official Strategy Guide, published by Pearson Education a/k/a Brady Publishing. The book features a mural by Chicago's graffiti artist Hiram Villa, known as "UNONE" without the artist's consent. Villa brought copyright infringement and state law claims against the publishers, but the court initially dismissed his case for lack of copyright registration. 24 In its decision, however, the court explained that it "assumed, without deciding, that the work is copyrightable."
25 Villa then registered his work with the Copyright Office and filed suit again. This time, the publisher moved to dismiss the complaint, and the court rejected the publisher's motion. 26 Unfortunately for this paper's analysis, the parties reached an agreement before the court could issue any substantive decision on the case, leaving the question unsettled. 27 Graffiti has also been reproduced on clothing. For example, Urban Outfitters recently printed t-shirts that featured a signature piece by street artist Cali Killa without his permission. Cali Killa and Urban Outfitters settled the dispute, and the clothing company stopped using the artwork. 
Stills from JLo's Fiat commercial
Along with the unauthorized reproduction of graffiti pieces, there is a second group of conflicts; this group involves disputes over the preservation and ownership of physical graffiti works. One example concerns the 5 Pointz building in Long Island City, New York. The 5 Pointz building is an old, unused warehouse that has been curated by graffiti artist Meres One since 2002. 35 It serves as a center for graffiti artists in New York and is considered a landmark building both by the artists and by many locals. 36 The owner of the building, real estate developer Jerry Wolkoff, initially welcomed artists to the building 37 and currently tolerates the graffiti activity. Wolkoff has since announced, however, his intention to demolish the building in 2013. 38 to protest the demolition of the building; the petition has received over 13,000 signatures. 39 It is unclear whether the graffiti works at 5 Pointz are legal. In order to avoid criminal liability for their graffiti, the artists would need to show that they received express consent to paint on the site. 40 However, as this piece will argue, any questions of civil liability remain intrinsically tied to determinations of copyright.
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Peruvian artist José Carlos Martinat's exhibition in Buenos Aires illustrates this category of conflicts as well. Martinat mounted an exhibition that consisted of appropriated pieces of graffiti that he had carefully removed without permission, using a special art-removal technique, from the walls of private properties in Buenos Aires. 42 He only removed art that was not signed (but whose authors could be found within the local street art scene, given their characteristic style and strong presence in the local graffiti community) and small sections of larger murals that were signed. 39 To see the online petition, go to http://www.ipetitions.com/petition/support5pointz/ signatures. 40 
Graffiti before and after Martinat's actions
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In an act of "vandalism against vandalism,"
44 Martinat offered these removed pieces for sale in an art gallery. Local graffiti artists reacted furiously and collectively destroyed all of their own exhibited graffiti pieces during the gallery's opening night. 45 Although some graffiti artists liked the conceptual foundations of the exhibition, most were enraged that an outsider had destroyed their artwork, harming not only the artists, but also the owners of the surfaces that had contained the art, as well as the local public who had previously enjoyed the art. 46 For these artists, the story would have been different if other graffiti artists painting over their work on the same walls; this is understood as part of the natural life cycle of graffiti and as part of the artistic dialogue that street art entails. In this case, however, Martinat purposely intended to remove and modify the art for his own benefit-hijacking and ending the dialogue. 47 Martinat responded to the artists' raid by claiming their intervention was part of his conceptual work: the 43 See Paredes Robadas: Street Art Theft in Buenos Aires, GRAFFITIMUNDO (Oct. 15, 2011), http://graffitimundo.com/media/paredes-robadas-the-theft-of-buenos-aires-street-art. 44 Id. 45 See id. 46 See id. 47 Despite its increasing popularity, graffiti is punished severely by many local authorities. Artists may not only suffer fines for damaging property, but they may also be subject to criminal sanctions in many jurisdictions. 50 State and local laws usually punish graffiti production and associated conduct, such as the possession of graffiti instruments 51 and the sale and distribution of broad-tipped markers and spray paint to minors.
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With these examples of conflicts and sanctions in mind, let us now analyze some central questions regarding the ownership of unauthorized graffiti art.
II GRAFFITI AS A VISUAL WORK UNDER COPYRIGHT LAW
In order to receive protection under copyright, an artistic expression must comply with the following minimum legal requirements: it must be a work of 48 See Iglesias, supra note 42. 49 53 That is, the creative work must have originated with the author, 54 and its embodiment, by or under the authority of the author, must be sufficiently permanent or stable for it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration. 55 These are the necessary and sufficient requirements for protection of artistic expression under copyright. Thus, like any other artistic piece, if a graffiti work complies with these minimum requirements, it can be protected under copyright.
Consider, for example, Keith Haring's famous street art in the New York City subway. These works featured dancing people drawn in Haring's characteristic style, white chalk on unused black advertising panels in the subway. 56 These drawings were distinct, original, and were fixed on subway panels, which are a form of tangible media. Accordingly, Keith Haring's art could have been protected under copyright law.
Keith Haring's subway art 57
Not all graffiti, however, qualifies for copyright protection. For instance, simple tags, signatures and other spray-paint graffiti may be too small or too simple to be considered artistic "work." Graffiti that consists of words and short phrases, familiar symbols and designs, or mere variations of typographic 53 17 U.S.C § 102a (2013). 54 ornamentation, lettering or coloring cannot be protected. 58 Nor are graffiti typefaces copyrightable as such, artistic though they might be, because typefaces are not considered protectable works. 59 
Examples of graffiti that may not qualify for copyright protection
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Copyright's originality requirement could also prevent some works from being copyrightable. For example, take a common phrase, such as "Lucille, I love you," "Laura was here," or "Vote for Obama," painted on a wall with one or two spray paint colors in simple handwriting. Even though this visual expression might constitute a "work of authorship," it would lack sufficient originality to qualify for copyright protection.
Usually, graffiti works are fixed in a tangible medium of expression by being painted on a wall. Since copyright law's fixation requirement only demands that the work is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than a transitory duration, 61 we should be able to identify a protectable graffiti work even if its physical embodiment is later destroyed. Copyright law distinguishes between the work and the physical support that embodies it; it only protects the former, not the latter. Most graffiti works are ephemeral because they will be painted over (either 58 As per 37 C.F.R. § 201.1(a), "Words and short phrases such as names, titles, and slogans; familiar symbols or designs; mere variations of typographic ornamentation, lettering or coloring; mere listing of ingredients or contents" are not protected under copyright. It should be noted, however, that even despite not being protected by copyright, signatures could potentially be by the owner of the wall, the local authorities or other graffiti artists), or they will fade out from weather and lack of maintenance. Nevertheless, this temporary existence should be sufficient to meet copyright's fixation requirement.
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Thus, if graffiti artwork is an original work of authorship fixed in a tangible medium of expression, it should be eligible for copyright protection.
Moreover, a graffiti piece could be categorized as a work of visual art.
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This categorization is relevant only for the rights extended to the artist under the Visual Artists Rights Act (VARA), which I will analyze below in Section IV. Such a designation, however, has no bearing on the copyrightability of a work under U.S. copyright law.
A piece is considered a work of visual art under VARA if: it is a painting, drawing, or sculpture; it exists in a single copy or in a limited edition of 200 copies or less; and it is signed and consecutively numbered by the author. 64 The piece is 62 A period more than transitory duration needs not be more than a few minutes. See Advanced Computer Servs. of Mich., Inc. v. MAI Sys. Corp., 845 F. Supp. 356, (E.D. Va. 1994) (finding that a "random access memory (RAM) representation of copyrighted computer software program is sufficiently 'fixed' to be a 'copy' protected by Copyright Act when program is loaded from computer's hard drive to RAM and maintained there for minutes or longer, even though RAM representation of program disappears when the computer is turned off"). 63 Under 17 U.S.C. § 101, A 'work of visual art' is-(1) a painting, drawing, print, or sculpture, existing in a single copy, in a limited edition of 200 copies or fewer that are signed and consecutively numbered by the author, or, in the case of a sculpture, in multiple cast, carved, or fabricated sculptures of 200 or fewer that are consecutively numbered by the author and bear the signature or other identifying mark of the author; or (2) a still photographic image produced for exhibition purposes only, existing in a single copy that is signed by the author, or in a limited edition of 200 copies or fewer that are signed and consecutively numbered by the author. A work of visual art does not include-(A) (i) any poster, map, globe, chart, technical drawing, diagram, model, applied art, motion picture or other audiovisual work, book, magazine, newspaper, periodical, data base, electronic information service, electronic publication, or similar publication; (ii) any merchandising item or advertising, promotional, descriptive, covering, or packaging material or container; (iii) any portion or part of any item described in clause (i) or (ii); (B) any work made for hire; or (C) any work not subject to copyright protection under this title. 64 See §101.
excluded from this category, however, if (i) the author did not sign it and there were no other identifying marks of his in the work; 65 (ii) it was reproduced over two hundred times; 66 or (iii) if copyright requirements were not met in the visual aspect of the work. 67 Consider, for example, an original poem painted over a wall in a bar's bathroom with plain ink. The poet could claim copyright protection over the written text of the poem, but it will be more difficult to claim copyright over the visual manifestation (the conjunction of a text on a wall), unless it is clear that the piece is an original visual artwork.
Under the general rules of copyright ownership, notwithstanding other legal concerns about the work's production, the author of a graffiti work should hold the copyright over it. 68 The wall owner has no claim to the copyright because he did not make any authorial contribution to the graffiti artwork. Owning the physical embodiment of a work does not confer title to the copyright. 69 The tangible and intangible aspects of a work are independent from the physical embodiment, and so are the rights over each aspect. As I will discuss in more detail below, this independence explains why a graffiti artist can validly claim copyright over a piece, even if he did not have permission to affix work to another's property.
III HOW CAN WE PROTECT ILLEGAL EXPRESSION LIKE GRAFFITI UNDER COPYRIGHT?
A. Identifying Illegal Graffiti
For the analysis that follows, I will first identify instances where graffiti is illegal.
Graffiti is illegal when it is created without permission from the owner of the surface upon which the graffiti is placed. 70 The graffiti can be illegal even when the graffiti does not harm the property owner; a graffiti painting may 65 Under §101, paintings and drawings should be signed and numbered to be considered a "work of visual art," and that sculptures should be numbered and bear the signature or other identifying mark of the author." § 101 (1) . 66 Id. 67 Id. (listing visual forms of art-painting, drawing, print, or sculpture). 68 Article I, Section 8, Clause 8 of the United States Constitution grants authors the exclusive right to their respective writings. It is codified in 17 U.S.C. § 201(a). 69 See § 202 ("Ownership of a copyright, or of any of the exclusive rights under a copyright, is distinct from ownership of any material object in which the work is embodied. . . . "). See also Forward v. Thorogood, 985 F.2d 604 (1st Cir. 1993) . 70 Such is the definition of graffiti in state laws, see supra note 48.
actually increase the value of the painted property, for instance, when it is placed on a run-down building, or when a famous graffiti artist creates it. 71 Even in those cases, however, the graffiti would still be considered illegal. Although creating graffiti could provide artists with the opportunity to receive monetary rewards for adding value to another's property, 72 this potential does not justify the illegal act.
If the owner consents to the artwork, no civil sanctions should occur because the act is covered under the owner's property right (no matter how ugly or antiaesthetic the graffiti is). 73 Property owners could even consent ex post facto to graffiti that was originally unauthorized. But whether such ex post consent would prevent criminal sanctions depends on the jurisdiction and on prosecutorial discretion.
Consent plays an important role in determining the legal status of a graffiti work. For example, Banksy, Keith Haring and Jean-Michel Basquiat have all created graffiti pieces with the consent of the owners of the physical property on which they are embodied. The government of Bristol, United Kingdom decided to keep one of Banksy's controversial graffiti pieces after an open poll showed that city residents favored preservation of the work. 74 The New York City government 71 See Banksy Graffiti Can Push Up Property Price, THE SUN (October 20, 2010), available at http://www.thesun.co.uk/sol/homepage/features/3187949/Banksy-graffiti-can-push-upproperty-price.html. 72 If the graffiti is sold, graffiti artists could potentially benefit from the value they add to others' property by the doctrine of accession, under which one who has "taken the property of another, and altered it in substance of form by his own labor" that "results in a change in the identity or an increase in the value of the property, the right to the property in its changed condition" may belong to the improver. See AMERICAN JURISPRUDENCE 2D, Accession and Confusion §1. I thank Columbia Law School students Laura Mergenthal and Jessica Fjeld for this observation. Nevertheless, this doctrine would rarely apply to graffiti, since graffiti is normally not done in good faith and it does not transform the substance of the property to which it is applied. 73 74 One controversial example involving Banksy is his depiction of "a woman in underwear, her jealous husband, and her naked lover dangling from a window ledge," painted on the wall of a clinic for venereal diseases in Bristol, United Kingdom. The clinic decided to keep the artwork, after a poll conducted by the Bristol City Council in which 93% of people voted in favor of the painting's preservation. See Arifa Akbar, Art Or Eyesore? Public Asked If Banksy's Mural accepted the preservation of one of Haring's murals, entitled "Crack is Wack," and even renamed a playground after it. 75 Owners of works by Banksy and Jean-Michel Basquiat have offered their originals for sale at considerable prices, revealing the high value they saw in the works. 76 In these cases, property owners have embraced and accepted graffiti works that were embodied on their property, and the artists were never accused of any crimes. This ex post acceptance could provide a reason not to prosecute.
77 This is especially true where a government consents to a graffiti work, as it would be surprising if the same government both criminally prosecuted and rewarded a graffiti artist for his mural.
Consent may even ratify the graffiti at 5 Pointz if the artists can show that the owner gave his implied consent. 78 Although the owner's consent may not serve fully to deflect criminal charges under New York vandalism law, it might still help the artists fight any civil claims from the property owner.
Some have argued that graffiti should not be illegal because it is protected under the constitutional right to freedom of speech. This is the view of many graffiti supporters, who maintain that a "real solution lies in a candid application of the First Amendment," and that "graffiti falls under the realm of symbolic speech and therefore, should be afforded First Amendment protection and be subject to the However, as noted elsewhere in this piece, prosecutors would be unlikely to press charges when the victim welcomes the supposed intrusion. 78 See Baumgart v. Spierings, 86 N.W.2d 413, 415 (WI 1957). Acceptance from the owner could be analogous to "implied consent to trespass," as a physical analog. Implied consent to trespass occurs when the subject reasonably believes that the property is open to public. rights and limitations of freedom-of-speech precedents." 79 Internationally, political or meaningful graffiti could fall under freedom of speech protection when placed on public property. 80 In the Unites States, however, freedom of speech could protect graffiti in only a limited fashion, since regulations that are content-neutral, and which restrict time, place, and manner of expression, could validly restrict graffiti on public property. Content-neutral regulations are valid under first-amendment doctrine even when the public property in question could qualify as a public forum, such as a street or a park.
In Members of City Council v. Taxpayers for Vincent, 81 the U.S. Supreme Court ruled that an ordinance prohibiting the posting of signs on public property did not violate the plaintiff's freedom of speech, relying on precedent that established the the city's "interest in avoiding visual clutter . . . was sufficiently substantial to provide an acceptable justification for a content-neutral prohibition against the posting of signs on public property."
82 Content-neutral regulations that are aimed at a wide range of behaviour and only have an "incidental" effect on 79 artist Richard Serra filed suit to prevent the removal of his Tilted Arc sculpture from public property, on the grounds that removal would violate his free expression rights.
87 Serra is not a graffiti artist, but this case is still illustrative due to its freedom-of-speech analysis. The United States government originally sanctioned and contracted the installation of Tilted Arc, although it later decided to remove the piece and change its location.
88 Serra maintained that Tilted Arc was site-specific, "designed for the Federal Plaza and artistically inseparable from its location," and that removing the piece to another site would "destroy it," depriving the work of meaning. 89 The court denied Serra's complaint, stating that the removal of the sculpture was a permissible time, place and manner restriction.
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This restriction conformed with the first-amendment requirements of "being narrowly tailored to serve a significant governmental interest"-namely, keeping the plaza clear of obstruction-and of there being "open ample alternative channels for communication of the information"-because there were other available means for Serra to express his artistic and political views that "did not entail obstructing the plaza".
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Similar arguments could be made regarding why graffiti may be regulated under the First Amendment. Where graffiti is restricted on a content-neutral basis, 83 See United States v. O'Brien, 391 U.S. 367, 376 (1968). Freedom of speech may be ineffective against anti-graffiti laws if it is considered that these laws may "further[] . . . important or substantial governmental interests," and those interests are "unrelated to suppression of free expression," id. at 377; and "the incidental restriction on alleged First Amendment freedom is no greater than is essential to furtherance of that interest." Id. it may be difficult to overturn the restriction using freedom of speech jurisprudence.
B. Illegality Is Not a Basis for Denying Copyright Protection
Now that we have identified when a graffiti work is copyrightable and when it is illegal, I will discuss why we should protect graffiti under copyright. Protecting graffiti under copyright feels wrong, intuitively. How could we let graffiti artists benefit from their crimes? Can we reward them with copyright on the one hand, while punishing them criminally on the other?
As a general legal principle, no one should benefit from his crimes. This principle is reflected in the Latin maxim ex turpi causa non oritur actio ("from a dishonorable cause, an action does not arise"). Courts have developed this principle as the doctrine of unclean hands: one cannot seek protection under the law if he has acted wrongly with respect to the matter of the complaint. 92 Does this mean that we cannot protect graffiti under copyright? I do not believe so. We should still grant protection to illegal graffiti because the wrongdoing (fixing the work on another's property without permission) is not relevant to the copyrightability of the work itself. Copyright should be neutral towards works created by illegal means. Indeed, copyright law imposes no negative consequences for illegal acts. Civil sanctions and criminal penalties are sufficient punishment for bad actors; copyright exclusion would be an unnecessary addition.
93 92 The law "refuses to lend its aid in any manner to one . . . who has been guilty of unlawful or inequitable conduct in the matter," because the law seeks to "prevent a party from taking advantage of its own wrong." 30A C.J.S. Equity § 109 (2013). 93 It should be noted that any state punishment involving stripping of copyright could create preemption issues. See Garner v. Teamsters, 346 U.S. 485, 498 (1953) (noting that "when two separate remedies are brought to bear on the same activity, a conflict [between state power and federal power] is imminent"). Analogous reasoning leads to the conclusion that to further punish graffiti artists beyond the sanctions imposed by the criminal justice system would disrupt these sanctions' "fit" to the crime, possibly interfering with the legislative balancing of remedies in the criminal vandalism and civil copyright contexts.
It could be objected that, in all unclean hands doctrines involving criminal acts, the infringer receives "additional punishment" when trying to benefit from the illegal act. I do not think this is correct: a successful unclean hands defense is not an additional punishment; rather it is the logical consequence of the same punishment, and thus does not violate the Eighth Amendment. We must remember that unclean hands prevent the plaintiff from benefitting from "inequitable activity regarding the very matter for which he seeks relief." Mahaffy v. City of Woodson Terrace, 609 S.W.2d 233 (Mo. App. 1980) . If the unclean hands defense arises from the very Copyright is essentially a right in an intangible work, which is protected independent from its physical embodiment. Under copyright law, it is irrelevant if there are illegal elements in the tangible embodiment of a work (i.e., applying paint to a wall without the owner's permission) or if the tangible embodiment of a work belongs to someone other than the author of the work. The rights (and wrongs) related to the work and to its tangible embodiment are independent, and one should not affect the other. Under the Copyright Act, "[o]wnership of a copyright, or of any of the exclusive rights under a copyright, is distinct from ownership of any material object in which the work is embodied. . . ."
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As long as there is a physical means by which the work is fixed, copyright should not take into account precisely which physical means is used to create or fix the work when deciding whether to grant or deny protection. To illustrate this point, there are several examples outside of graffiti where copyright protects rightinfringing works. 95 Copyright still attaches to photographs taken that violate privacy rights: a paparazzi photographer has obtained copyright protection over a picture that he took of a celebrity while violating her rights to privacy, 96 )) (stating that "the maxim of unclean hands is not applied where plaintiff's misconduct is not directly related to the merits of the controversy between the parties, but only where the wrongful acts 'in some measure affect the equitable relations between the parties in respect of something brought before the court for adjudication'"). In graffiti, it could reasonably be interpreted that a graffiti artist would have unclean hands if he tried to claim rights over the physical graffiti wall (the very matter of his wrongdoing: trespassing or damaging property), but not over the immaterial work in it (based on the clear distinction that copyright law provides between a protected work and its physical embodiment). Under this interpretation, sanctioning the artist by denying copyright protection to him would be a sanction from a different matter, and thus could constitute an additional punishment. 94 See 17 U.S.C. § 202. 95 Although in the following examples the infringers were not always criminally prosecuted, there was a potentially criminal charge that could have been raised to introduce an unclean hands defense. Moreover, we can still identify a civil offense in each case. These cases are still helpful to illustrate why an author can obtain copyright over a work even when the act of creation of the work can be considered unlawful.
[Note: I believe that it does not matter whether these authors were actually criminally prosecuted as long as they could have been prosecuted: graffiti artists are often not prosecuted, though they could still have been liable.] 96 See, e.g., Complaint for Plaintiff, Mavrix Photo Inc. v. Allieiswired.com (C.D. Cal. Oct. 12, 2010) (No. 10-7591), where a celebrity photography agency filed for copyright infringement of it picture of pregnant actress Penelope Cruz, which it took without permission. The judge finally dismissed the case without issuing an opinion. camp counsellor obtained copyright over a picture of a minor, taken without her parent's permission. 97 A journalist has received copyright protection over an article that reveals state secrets. 98 A student may also obtain copyright protection for a painting of a minor killing a policeman, even though the work could constitute an illegal threat under criminal law.
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Copyright protection is denied to a work only if the work itself violates copyright. If artist A's work reproduces artist B's old work without permission, then A's work will not receive protection under copyright law. As the law establishes, "[P]rotection for a work employing preexisting material in which copyright subsists does not extend to any part of the work in which such material has been used unlawfully." 100 Copyright law does not extend protection to works (or portions of works) that are created in violation of the exclusive rights of the same type that copyright law protects.
If U.S. copyright law included a general "illegality clause," then copyright would not protect works that offend any other body of law. Such clauses are contained in other copyright and trademark laws around the world.
101 U.S. 102 Presumably, general illegality clauses would not be accepted in an intellectual property system like that of the United States, where copyright's purpose is to promote, not to discourage, expression.
The unclean hands doctrine cannot be used to deny copyright protection to a work, unless the wrongful act alleged relates to the copyrightability of the work. The Fifth Circuit case Mitchell Brothers Film Group v. Cinema Adult Theater is illustrative of this point. 103 Mitchell Bros. Film Group ("Mitchell") owned the copyright over an adult motion picture that was exhibited, without permission, on the premises of the Cinema Adult Theater ("Cinema"). When Mitchell sued for copyright infringement, Cinema alleged that the work was not copyrightable because its content was obscene. Cinema further responded that Mitchell could not sue, based on the unclean hands doctrine. Cinema's argument was that if Mitchell's motion picture was obscene and therefore illegal, then Mitchell would lack the "clean hands" necessary to claim legal protection under copyright law.
The court, however, rejected Cinema's argument and maintained Mitchell's copyright. It explained "that there is not even a hint in the language of [the copyright act] that the obscene nature of a work renders it any less a copyrightable 'writing'," and interpreted this as a conscious decision by the legislature, designed to protect the broadest range of expressions.
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The court also ruled that the doctrine of unclean hands was not applicable, because it requires that the plaintiff's unethical behavior be related to the subject matter of the lawsuit. In other words, Mitchell's obscene behavior was not related to the subject matter of its claim for copyright infringement.
Specifically, the court stated: "The alleged wrongdoing of the plaintiff does not bar relief unless the defendant can show that he has been personally injured by morality is permitted by art. 6quinquies(B)(3) of the Paris Convention for the Protection of Industrial Property. 102 Similarly, the court in Mitchell Bros. Film Group asserted: "The history of content-based restrictions on copyrights, trademarks and patents suggests that the absence of such limitations in the Copyright Act of 1909 is the result of an intentional policy choice and not simply an omission." 604 F.2d 852, 854 (1979 106 This suggests that the unclean hands doctrine might stand in a case like this, in the form of the copyright misuse doctrine. 107 The work would still be copyrightable, but the rights arising from copyright may not be enforceable against someone personally affected by the plaintiff's conduct (such as, in graffiti, the owner of the wall), or where the particular purposes of copyright ("the promotion of originality") 108 are frustrated in enforcing the rights over the work.
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Mitchell illustrates the reason it is consistent to reward graffiti artists with copyright on the one hand, while punishing them with criminal sanctions on the other: just as Mitchell was subject to obscenity laws, graffiti artists are subject to 105 See id. at 863. However, the court cites Lawler v. Gillam, 569 F.2d 1283, 1294 (4th Cir. 1978), a case that was later overruled, so its application should be reconsidered. Moreover, this case bases its quotation in J. Pomeroy, A Treatise on Equity Jurisprudence § 399, while the Mitchell court also says that "an equitable doctrine should not be applied in a way that will frustrate the purpose of a federal statute." Mitchell, 604 F.2d at 864. Therefore, the requirement of "personal injury" should be carefully evaluated. Indeed, one could envision a regime in which the unclean hands defense would only apply if the artist brought suit against the property owner him or herself. In such a case, the court might reason that the dispute itself arises from the artist's violation of the law and therefore has not entered the court with "clean hands." 106 Id. 108 Mitchell, 604 F.2d at 865 (emphasis added). 109 In the context of applying the copyright misuse doctrine, such frustration of copyright's purpose has been understood as "anticompetitive conduct," Kathryn Judge, Rethinking Copyright Misuse, 57 STAN. L. REV. 901, 924 (2005), "expansion of rights," id. at 904, 925 (2005) ("any attempt by the copyright holder to extend the scope of his copyright beyond the exclusive rights granted to him under the Copyright Act,"), "abuse of process," id. at 928-929 (such as when "a copyright holder uses the implicit or explicit threat of litigation to expand the scope of his monopoly," for example by "'advising would-be copiers that they are infringers even when the proposed copy would be a fair use'") (quoting William F. Patry & Richard A Posner, Fair Use and Statutory Reform in the Wake of Eldred, 92 Cal. L. Rev. 1639, 1654 (2004)), or "principled guidelines," id. at 930 ("copyright misuse arises when a copyright holder attempts to extend the scope of his copyright if in doing so he crosses certain lines identified as central to copyright policy"). Enforcing copyright in graffiti does not grant the artists broader rights in a work than those intended by copyright law; protecting graffiti may involve criminal and property law concerns, but not copyright-policy related concerns. It is hard to imagine how graffiti could be a misuse that frustrates the particular purposes of copyright. vandalism laws. However, their work can still be protected under copyright, because vandalism does not preclude copyright protection. 110 As one commentator stated, "The defendant's unethical behaviour would be vandalism, an act for which the artist may be criminally prosecuted" but that "is not the subject matter of a [copyright] infringement case." 111 The clean hands analysis in Mitchell differs from the analysis in a typical graffiti case, however, in that Mitchell's illegality resided in the content of the work, while the illegality in graffiti usually resides in the fixation of the work. 112 This difference, nevertheless, should not affect the analogy; in graffiti, the method of fixation itself could be considered part of the subject matter of the work. The work's fixation provides context that could be regarded as part of the message of the work and its content. In both cases, moreover, the bad behavior of the author does not frustrate copyright's purpose of promoting originality through exclusive rights.
113
C. Illegal Art Can Be Protected in an Incentive-Based Copyright System
To complete the analysis, I still need to answer a fundamental question: how can we protect illegal art in an incentive-based copyright system? In such a system, the goal of copyright is to promote the creation of works that advance knowledge, or, as expressed in the United States Constitution, to "promote the progress of 110 This could be one explanation for the ruling in Villa v. Brady Publishing, in which the court assumed that a graffiti piece, which was photographed and published in a book without artist Villa's consent, was copyrightable. For this point, it is not relevant that vandalism laws are often at the state level, whereas copyright is a federal system. Laws that prevent graffiti and obscenity are both state level, and thus make Mitchell analogous to illegal graffiti cases. 111 See Stacie Sandifer, Unauthorized and Unsolicited: Is Graffiti Copyrightable Visual Communication?, 12 J.F.K. U.L. Rev. 141, 145 (2009) . 112 In graffiti, the act of fixation is not illegal under copyright law, given that under 17 U.S.C. § 101, fixation only demands "the authority of the author," but not of the owner of the physical medium containing the work. However, the act of fixation may still be illegal under applicable criminal laws. 113 The Mitchell court noted, "[L]imiting copyright protection on a broad public injury rationale would lead to absurd and unacceptable results. Unless the public injury rationale is limited . . . to misuses that frustrate the particular purposes of the copyright (or trademark or patent) statute, [the doctrine of unclean hands does not apply]." 604 F.2d at 864.
I do not believe that limiting copyright protection based on an individual property owner's trespass harm could be seen as a sufficiently well-targeted not to create "absurd results" of the type feared by the Mitchell court. Damage to individual property may count only to prevent copyright enforcement against the wall owner (for example, by application of a copyright misuse defense), but not to conclude that the work should receive no copyright protection at all.
Science and the Useful Arts."
114 Copyright historically protects works such as books, maps and charts, which are valuable for society. However, graffiti is made through illegal means and does not seem like the kind of work that was originally contemplated when the copyright system was established. If we protect graffiti, are we supporting and promoting the wrong type of creations? Would we be promoting the commission of illegal acts?
In the face of the arguments supra, it has been claimed that a natural-rights based theory of copyright would be more suitable for protecting graffiti than an incentive-based one. 115 However, there are reasons that illegal art such as graffiti should still be protected under an incentive-based copyright system. Protecting graffiti is not the promotion of illegal acts, but merely the promotion of creative expressions, without looking into the legality of those expressions. Copyright does not incentivize artists to engage in illegal creative acts because copyright is neutral towards the legality of creative acts, as long as copyright laws are not violated. Granting copyright protection to graffiti will simply promote more art, regardless of whether that art is legal or illegal.
Other bodies of law, such as criminal law, are charged with addressing the bad consequences of certain creative acts, but not copyright. 116 The copyright system may limit the undesirable or illegal consequences of enforcing a copyright by means of the copyright misuse doctrine; but this doctrine only stands to limit the enforceability of a copyright, not to determine the copyrightability of a work. This is how illegal graffiti works can promote the progress of science and useful arts. Because copyrightable works do not need to be useful, as patentable inventions do, the Constitution does not restrict copyright protection to legal works only. 118 Furthermore, in an incentive-based copyright system it is not necessary that every work promote the progress of science, but instead, that the system as a whole promotes that desired end. The system does so by granting protection to all works, regardless of their legality. So concluded the court in Mitchell, maintaining that that the Copyright Clause of the U.S. Constitution was "best served by allowing all creative works (in a copyrightable format) to be accorded copyright protection regardless of subject matter or content." 119 The court reasoned that:
[B]y passing general laws to protect all works, Congress better fulfills its designated ends than it would by denying protection to all books the contents of which were open to real or imagined objection . . . . Judging by this standard, it is obvious that although Congress could require that each copyrighted work be shown to promote the useful arts (as it has with patents), it need not do so.
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The Supreme Court has expressed a similar view in recent cases, stating that the Copyright Clause "empowers Congress to determine the intellectual property regimes that, overall, in that body's judgment, will serve the ends of the Clause," 118 In the U.S. Constitution, moreover, the copyright clause is really "two provisions merged into one. The purpose of the first provision is to promote the progress of Science by securing to authors, for limited times, the exclusive rights to their Writings. The word 'science' in this context means knowledge in general, which is still one of its meanings today. The other provision is that Congress has the power to promote the Progress of useful arts by securing for limited times to inventors the exclusive right to their Discoveries. This means that, constitutionally, the role of copyright is to promote the progress of science, and the usefulness of the individual works is not evaluated. Usefulness in patent law, moreover, was only originally interpreted as "legality"-i.e., "not . . . frivolous or injurious to the wellbeing, good policy or sound morals of society", as Judge Story expressed in Lowell v. Lewis. 15 F.Cas. 1018, 1019 (Cir. Ct., D. Mass. 1817). In later cases, however, it was established that "where the device has several possible uses, of which only one may offend public policy, the courts have been reluctant to conclude that the invention does not possess utility." See Martin J. Adelman et al., op. cit., at 183. The same principles could be applied to graffiti art. 119 Mitchell, 604 F.2d at 855. 120 Id. at 856.
but not necessarily a system in which every element needs to serve the Clause's goal.
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Furthermore, as a practical matter, it is somewhat counterintuitive to believe that protecting graffiti under copyright would cause more artists to paint illegally on walls. On the contrary, granting protection may result in their looking for more legal places to paint. Copyright protection could help artists build their reputations faster and switch to painting legally on walls more quickly. Legal acceptance of the art form would also encourage graffiti artists, otherwise excluded by society, to accept the possibility of creating their art by legal means and help them to view the law as an ally rather than an obstacle. Many professional graffiti artists start painting on walls legally as their careers grow and their work becomes more prestigious, probably because it is very hard to develop an artistic career through illegal graffiti only.
122 Keith Haring, Jean-Michel Basquiat, Brazilian artists Os Gemeos, and many others switched to legal art when they gained renown, and realized the commercial potential of their work.
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Of course, this does not mean that all graffiti artists would switch to legally painting if graffiti were copyrightable, since many artists choose to paint illegally in order to convey a rebellious message. However, copyright would give graffiti artists greater incentive to paint legally. Copyright is especially valuable for artists with growing reputations, as copyright protection could help them advance their careers. 121 See Golan v. Holder, 132 S.Ct. 873, 876 (2012) (emphasis added); Eldred v. Ashcroft, 537 U.S. 186, 222 (2004) . Copyright engages in what is often called by the court as a "delicate balancing test" where many factors have been taken into account.
As John Rawls has noted on the analysis of consequentialist rules, even when a rule is justified on utilitarian grounds, each action under that rule need not be justified also on a utilitarian basis. The reasons for justifying a rule are conceptually independent from the reasons justifying each action falling under that rule. See John Rawls, Two Concepts of Rules, in THE PHILOSOPHICAL REVIEW 64 (1955): 3-32. 122 As graffiti artist Schmoo has expressed, "Many of the more serious writers end up taking all of their writing to the legal yards and walls." Graffiti expert Susan Farrell explains that "that some of the most detailed and intricate pieces are done on legal walls, where writers can work undisturbed." See Susan Farrell & Art Crimes, Graffiti Q & A, GRAFFITI.ORG, http://www.graffiti.org/faq/graffiti_questions.html (last visited April 7, 2013). 123 Banksy is a special case because he has created unauthorized works throughout his career. Nevertheless, he is also a paradoxical example because his growth and media attention are closely related to people's wide acceptance of his works, after they are created. Banksy's case cannot be generalized.
For example, the owners of a wall that had a Banksy piece affixed to it were able to sell their wall for $200,000. 129 The owner of the wall may also destroy the painting or paint it over completely. The new owner of a building that contained one of Banksy's works recently did so in the UK, 130 and the same could have been done in the United States. 131 Wall owners can also defend their property against third parties who try to destroy, paint over, or remove original works that have been fixed without permission, as happened recently with two Banksy murals, removed from a factory in Detroit and from a hotel in London.
132 §109 establishes that "(a) Notwithstanding the provisions of section 106 (3), the owner of a particular copy or phonorecord lawfully made under this title, or any person authorized by such owner, is entitled, without the authority of the copyright owner, to sell or otherwise dispose of the possession of that copy or phonorecord." 129 See supra note 76. 130 In July 2011, the new owner of the building that held one of Bansky's first works painted over it. The owner did not know that the graffiti was Banksy's and he whitewashed the wall to prepare it for his upcoming Muslim social center. However, there are limits to the rights that graffiti artists can assert in their work. Because graffiti artists do not own the material embodiments of their work, and since artists violate property owner rights by painting their possessions without authorization, artists cannot claim any rights over the tangible embodiments of their unauthorized works. While artists have rights over the intangible aspect of their graffiti, including the right to prevent unauthorized reproductions, they have do not have equivalent rights regarding the tangible embodiment of their work, such as the right to preserve it in its original condition, against the wishes of the owner. But they may still have certain rights to protect the tangible embodiment from actions of third parties.
A. Challenges in Enforcing Copyright
Graffiti artists should hold the copyright over their work. 134 Holding a copyright means that an artist can prevent third parties from reproducing their work in copies 135 (for example, by taking pictures); preparing derivative works based upon the copyrighted work 136 (by including images of the graffiti in other media, such as videos or posters); and distributing copies of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending 137 (by commercializing or distributing images or other products which feature the graffiti). CaliKilla, Tats Cru and Villa enforced these rights in court when others reproduced their graffiti without permission and sold clothing, videos and books that infringed their copyrights. 138 The right to display the graffiti work publicly is a special case.
139 Despite being one of the rights granted by Copyright Law, the right to display could be considered a right in the tangible embodiment of a work, which should reasonably remain with the owner of the physical property in which the work is embodied. 140 This right to display also has a unique meaning in the context of graffiti because graffiti works are displayed publicly from their creation and being displayed publicly is part of their meaning. 141 Despite this fact, artists should not have the right to display their graffiti (or for that matter, not to display, after the graffiti is created) because they have no control over the tangible embodiment of their work, which belongs to someone else. Moreover, it should be noted that copyright actions may not prevail against a wall owner, who could allege a copyright misuse defense, showing that he has been personally injured by the plaintiff's conduct.
Interestingly, there is only one court decision on the protection of illegal art under VARA to date. In English v. BFC & R. East 11th Street LLC, 160 the district court ruled that illegal murals could not be protected under VARA. 161 In this case, a group of six artists filed suit to prevent the removal of an art display in a community garden, consisting of several sculptures and murals, much of which had been set up without permission on New York City property. 162 The artists based their claims on their rights to integrity and against destruction under VARA. 163 The copyrightability of the work (the art display as a whole) was not discussed in the case.
The district court dismissed the complaint on the grounds that VARA "does not apply to artwork that is illegally placed on the property of others, without their consent, when such artwork cannot be removed from the site in question." 164 The court considered the special circumstances in which the case arose, 165 and reasoned that the illegality of the work, "[Was] a compelling argument [for preventing VARA protection], for otherwise parties could effectively freeze development of vacant lots by placing artwork there without permission. Such a construction of the statute would be constitutionally troubling, would defy rationality and cannot be what Congress intended in passing VARA." 166 The court also rejected the plaintiffs' arguments, based on the doctrine of estoppel, that the passage of time meant that the government accepted the works. According to the court, such a owner's rights that prevent graffiti artists from asserting rights under copyright or VARA. Therefore, English should not be read as preventing simple copyright claims over unauthorized works. 172 The court's ruling on VARA's scope does not affect copyright protection against unauthorized reproductions of works. As the Copyright Act expressly provides, "ownership of [VARA] rights with respect to a work of visual art is distinct from ownership of any copy of that work, or of a copyright or any exclusive right under a copyright in that work." 173 The copyright holder can enforce his exclusive rights even if VARA rights are not enforceable.
Moreover, despite the ruling in English, artists may still have two types of claims under VARA:
Claims of attribution over the work
Artists could still enforce their VARA right of attribution over the original work. Since this right is not directly linked to the tangible aspect of the work, it is not pre-empted by an artist's illegal acts.
Because graffiti artists do not have rights over the physical embodiment of their work, they lack the right to affix their name to the physical painting on the wall; but they should still be able to claim attribution in other ways, for instance, by preventing others from claiming that they produced the work.
Artists could still enforce a claim of attribution against any offenders, including the owner of the wall in some cases. Artists may not prevent wall-owners from erasing their signature on the wall, but they can still prevent owners from claiming that they authored the work. Because the owner made no authorial contribution to the work, they cannot claim authorship.
Some have argued that graffiti artists would be unlikely to claim attribution, as doing so might draw unwanted attention from police and ultimately lead to criminal liability. 174 This may not be the case, however, because the life of VARA rights and the statute of limitations for VARA infringements may be longer than the statute of limitations for graffiti penalties. 175 Therefore, an artist might claim attribution without fearing prosecution.
Claims against third parties to protect the integrity of the work and to prevent destruction of the work
Graffiti artists could still enforce their VARA rights against third parties who have no rights in the physical property.
176 By painting illegally on the city's property, the plaintiffs in English did not forfeit their VARA rights. Instead, they simply could not enforce them against the city (the victim of their illegal paintings) due to the unclean hands doctrine. However, the doctrine of unclean hands would not apply towards unaffected third parties, because the artists did nothing wrong towards them. Thus, VARA rights should remain fully applicable against third parties.
In other words, although VARA rights to the integrity of a work and against destruction would not be enforceable against the owner of the property, they could be enforced against everyone else, such as bystanders who paint over a work or destroy it, including José Carlos Martinat. 177 However, in the context of graffiti, it is worth noting some factors that may prevent application of the VARA rights of integrity and against destruction to third parties.
The right to integrity is shaped by the graffiti community's codes of honor and reputation. Artists generally know that their work might be ephemeral and that someone else could paint the wall with other art or bring the wall back to its original state.
178 Some artistic modifications of the work are foreseen and expected (McKinney 2008 you become a writer, you know that your stuff won't last forever. It is just accepted that either society won't allow it, or other writers won't. Battling and competition have been a part of graf [sic.] since its inception … [O]n the same note, graffiti is a temporary art form, like improvisational theatre. You take pictures of your pieces to remember them, and share them with other writers, but you know that your piece soon will be gone.") (quoting Schmoo). despite its illegality. This is because copyright should be neutral towards works created by illegal means. Copyright assigns rights over the intangible aspects of a work only; it does not exclude works that have been tangibly fixed in an illegal manner. This is true even under an incentive-based copyright system such as the one established by the United States Copyright Act. Illegal graffiti works are creative acts that comply with copyright's goal of "promoting the Progress of Science and useful Arts."
188 Protecting graffiti, moreover, may have the consequence of incentivizing graffiti artists to create more legal works.
I have also explored the challenges that artists face when enforcing rights over their graffiti, both under the Copyright Act and VARA. Graffiti has a unique position in relation to copyright's nature and scope.
While "many people are too quick to view street art through the lens of vandalism," 189 copyright law cannot simply dismiss graffiti works. Graffiti works must be treated on equal footing with other artistic works for the purposes of copyright law, without being discriminated against due to their illegality. Copyright protection is valuable to all graffiti artists since it gives them the ability to assert artistic control over how their works are reproduced and shared. It may be true that copyright is for losers, as Banksy has expressed. 190 But even if that is the case, graffiti artists should still have the option to be losers.
